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IN THE COURT OF COMMON PLEAS
FOR CUYAHOGA COUNTY, OHIO

GOVERNING AUTHORITY C/O ;- Case No. CV-15-847974
PRESIDENT TONYIKA BRINGHT :
CLEVELAND COMMUNITY SCHOOL, ¢ Judge Daniel Gaul
etal., %
Plaintiffs, : MOTION OF THE THOMAS B.
:  FORDHAM INSTITUTE, NATIONAL
V. : ASSOCIATION OF CHARTER
¢ SCHOOL AUTHORIZERS AND

OHIO DEPARTMENT OF EDUCATION, : NATIONAL ALLIANCE FOR PUBLIC
OFFICE OF SCHOOL SPONSORSHIP, : CHARTER SCHOOLS TO FILE BRIEF
‘ t  AS AMICI CURIAE IN SUPPORT OF
Defendant; ' DEFENDANT

Pursuant to this Court’s inherent discretion to manage its docket, non-parties The Thomas
B. Fordham Institute (“Fordham”), National Association of Charter School Authorizers
(“NACSA™) and National Alliance for Public Charter S;:hools (the “National Alliance™) seek
leave to file a brief as amici curiae in support of Defendant. Amici are longstanding advocates
and supporters of charter schools, which play a vital and necessary role in the education of
Ohio’s poorest and most disadvantaged young citizens. In addition, Fordham sponsors eleven
charter schools that serve 3,200 children throughout Ohio.

Based upon their considerable research and experience in this area, amici have concluded
that it is in the best interests of Ohio’s charter school pupils, the public, and the charter school
system to ensure that Defendant has the ability to hold charter schools accountable and close
them when necessary. Amicis® research and experience in this area may be helpful to the Court
as it considers the issues presented in this case. Moreover, amici have a direct interest in this
case because of its potential impact on the charter school system in Ohio. Therefore, amici

respectfully request that they be granted leave to file the brief that is attached as Exhibit A.
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Respectfully submitted,

/sl Caroline H. Gentry
Caroline H. Gentry (0066138)
Charles Y. Kidwell (0029994)
PORTER, WRIGHT, MORRIS & ARTHUR LLP
One South Main Street, Suite 1600
Dayton, Ohio 45402-2028
937-449-6748 / 937~ 449-6820
cgentry@porterwright.com

Attorneys for Amici Curiae The Thomas B.
Fordham Institute, National Association of
Charter School Authorizers and National
Alliance for Public Charter Schools
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CERTIFICATE OF SERVICE

[ hereby certify that on July 22", 2015, I served a true and accurate copy of the foregoing
via email and first-class United States mail, postage prepaid, upon the following counsel:

Adrian D. Thompson

Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, OH 44114-2302
athompson@taftlaw.com

Adam C. Miller

James D. Abrams

Taft Stettinius & Hollister LLP
65 East State Street, Suite 1000
Columbus, OH 43215
amiller@taftlaw.com
jabrams(@tafilaw.com

Brian G. Dershaw

Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800
Cincinnati, OH 45202
bdershaw(@taftlaw.com

Phyllis E. Brown

Cummins & Brown LLC

312 Walnut Street, Suite 1000
Cincinnati, OH 45202

pbrown@cumminsbrownlaw.com
Attorneys for Plaintiffs

Todd R. Marti

Ryan Richardson

Assistant Attorneys General

Office of the Ohio Attorney General

30 E. Broad Street, 16" Floor

Columbus, OH 43215
todd.marti@ohioattorneygeneral. gov
ryan.richardson@ohioattorneygeneral.gov

Attorneys for Defendant

/s/ Caroline H. Gentry

DAYTON/656604v:1
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IN THE COURT OF COMMON PLEAS
FOR CUYAHOGA COUNTY, OHIO

GOVERNING AUTHORITY C/O . Case No. CV-15-847974
PRESIDENT TONYIKA BRINGHT : ‘ |
CLEVELAND COMMUNITY SCHOOL,  : Judge Daniel Gaul

etal.,
Plaintiffs, :  BRIEF OF THE THOMAS B.
: FORDHAM INSTITUTE, NATIONAL
V. : ASSOCIATION OF CHARTER
:  SCHOOL AUTHORIZERS, AND
OHIO DEPARTMENT OF EDUCATION, : NATIONAL ALLIANCE FOR PUBLIC

OFFICE OF SCHOOL SPONSORSHIP, : CHARTER SCHOOLS AS AMICI
:  CURIAE IN SUPPORT OF DEFENDANT
Defendant.

INTERESTS OF AMICI

The amici are longstanding advocates and supporters of charter schools who have come
together in support of Defendant Ohio Department of Education, Office of School Sponsorship
because amici have a significant interest in the success of charter schools, both in Ohio and
nationwide. Charter schools play a vital and necessary role in the education of Ohio’s poorest
and most disadvantaged young citizens. However, the charter school system can only work if
Defendant is able to hold failing or underperforming schools accountable—including by closing
them if necessary. It is in the best interests of Ohio’s charter school pupils, as well as the system
itself, to ensure that Defendant has the ability to close deficient charter schools. Amici thus have
a direct interest in the Court’s construction of O.R.C. 3314.015(C) and the outcome of this case.

The Thomas B. Fordham Institute (“Fordham”) is one of the nation’s leaders in
advancing educational excellence for every child through quality research, analysis, and
commentary, as well as on-the-ground action and advocacy in Ohio. Fordham also sponsors

eleven charter schools that serve 3,200 children throughout Ohio.

EXHIBIT

A
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The National Association of Charter School Authorizers (“NACSA”) is committed to
advancing excellence and accountability in the charter school sector and to increasing the
number of high-quality charter schools across the nation. To accomplish this mission, NACSA
works to improve the policies and practices of authorizers—the organizations designated to
approve, monitor, oversee, renew, and, if necessary, close charter schools. NACSA provides
training, consulting, and policy guidance to authorizers. It also advocates for laws and policies
that raise the bar for excellence among authorizers and the schools they charter.

The National Alliance for Public Charter Schools (the “National Alliance”) is the leading
national nonprofit organization committed to advancing the quality, growth, and sustainability of
charter schools. The National Alliance advocates for the millions of students attending and
hoping to attend a charter school. It also provides assistance to state charter school associations
and resource centers, and develops and advocates for improved state and federal policies.

I THE OHIO GENERAL ASSEMBLY ENACTED O.R.C. 3314.015 AS PART OF

HOUSE BILL 364 IN AN EFFORT TO RESPOND TO SYSTEMIC PROBLEMS
AND HOLD CHARTER SCHOOLS ACCOUNTABLE.

The Ohio General Assembly first introduced charter schools (also called community
schools) in 1997. Since that time, the Legislature has revised the governing statute (O.R.C.
Chapter 3314) numerous times to improve and strengthen the charter school system.

The provision at issue here—O.R.C. 3314.015—was enacted in 2003 by House Bill 364.
H.B. 364 was intended, in part, to respond to a highly critical audit of charter schools issued in
February 2002 by State of Ohio Auditor Jim Petro.! Auditor Petro described “several dramatic

school failures” and concluded that “[b]ecause of ODE’s lack of involvement in the Community

) Petro, Ohio Department of Education Community. Schools Operational Review (Feb. 7, 2002), available at
http//www.ohioauditor.gov/auditsearch/Reports/2002/0de_community schools: 01 performance-franklin.pdf
(“2002 ODE-Audit™).

2-
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School Program, significant systemic problems have developed.” He recommended that the
Ohio General Assembly grant the Ohio Department of Education (“ODE”) authority to oversee
and monitor charter school sponsors, give the ODE additional tools to hold charter schools
accountable, and plan for the fact that some charter schools will inevitably fail and need to be
closed.

The Ohio General Assembly responded by enacting House Bill 364. Among other
things, H.B. 364 authorized the ODE to oversee and monitor all charter school sponsors and gave
it the ability to revoke a sponsor’s approval to sponsor charter schools.

As is relevant here, amended R.C. 3314.015(C) further provides that after a sponsor’s
approval has been revoked, Defendant “may assume the sponsorship of any schools with which
the sponsor has contracted until the earlier of the expiration of two school years or until a new
sponsor ... is secured by the school’s governing authority.” Notably, the Senate Education
Committee replaced the word “shall” with the emphasized word “may” after an earlier version of
HB 364 was passed by the House.” The plain intent of R.C. 3314.015(C) as it was enacted is to
permit—but not to require—Defendant to assume the sponsorship of a sponsorless charter school

for a period of up to two school years or until another sponsor is found.

29002 ODE Audit at 1-1 to 1-3.

3 Compare H.B. 364 as passed by the House (available at
http://archives.legislature.state.oh.us/bills.cfim?ID=124 HB_364_PH) with H.B. 364 as reported by the Senate
Education Committee (available at hitp:/archives.legislature.state.oh.us/bills.cfm?ID=124 HB 364 RS).

3.
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II.  THE ABILITY TO CLOSE FAILING CHARTER SCHOOLS IS NECESSARY TO
ENSURE ACCOUNTABILITY—WHICH IS ESSENTIAL TO PROTECT THE
PUBLIC, THE STUDENTS AND THE CHARTER SCHOOL SYSTEM.

A. The Promise Of Charter Schools: Flexibility In Exchange For
Accountability.

A key tenet of the charter school movement is that increased flexibility will allow for
innovation and create more optimal educational outcomes for students—but only if that
flexibility is balanced by accountability. As described by Auditor Petro in February 2002:

Essentially, charter schools are public schools that are free from most state and

federal wquzremems that regular schools are subject to. The premise behind

charter schools is that in return for this freedom, the school is held accountable for
student performance.®

Without accountability, no mechanism exists to sort out the wheat from the chaff. Failing
or underperforming charter schools will continue to exist side-by-side with other charter schools,
even if they prove unable to meet required standards. The continued existence of failing charter
schools violates the public trust and causes harm to the students that attend them, the community
that funds them, and the excellent charter schools that are tainted by a broken system.

B. Accountability Means That The Entity With Oversight Authority—Here, The
Defendant—Must Have The Ability To Close Failing Charter Schools.

Charter schools must be held accountable for their performance. There are at least three
reasons why accountability requires, in some instances, that a féiiingchaﬂer school be closed.’

The first reason why a failing charter school should be closed is to safeguard the interests
of students and parents, and protect them from a school’s failure to meet basic standards. Those

standards include a safe learning environment, free from emotional or physical harm, the same

#2002 Ohio Audit at 1-18.

NACSA Accountability in Action: A Comprehensive Guide to Charter School Closure, ed. by K. Wechtenhiser,
As Wade and M. Lm (2{}10} (avail abbs a!;

fsmrws/gubhcatmnsfzal 0_NACSA C losure. Guide. p_dﬁ; (“NACSA Closure Guide™) at 5»6 ’

A4-
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academic performance standards that apply to comparable public schools, and, often, higher
academic performance standards via the contract between the charter school board and its
sponsor. Students and their parents have a right to expect that these standards will be met.

The second reason why a failing charter school should be closed is to create leverage for
broader reform by raising the bar. There are limited resources available to support charter school
education. If an existing charter school is using valuable resources but failing to perform, then it
should be closed so that other, more successful charter schools can take its place.

The third reason why a failing charter school should be closed is to protect the public
interest from poor governance or mismanagement. Charter schools are funded by public dollars
and must be held accountable for their use (or misuse) of taxpayers’ money, just like all entities
that accept public funds. Charter schools that fail to govern themselves properly or mismanage
public funds must be held accountable to maintain the public’s trust and continued support.

Moreover, it should be noted, and applauded, that Defendant offered appropriate due
process —another critical tenet of growing and advancing a high-quality charter school
community —during its review and non-renewal decision. Affording public charter school
operators sufficient notice, an opportunity to be heard, and an opportunity to enlist counsel and
provide rebuttal evidence has been a long-standing pillar of the National Alliance for Public
Charter Schools’ Model Law.® Defendant adhered to these best practices, reinforcing its
commitment to fair and deliberative decision-making and demonstrating its commitment to not

acting in an arbitrary or overreaching manner.

® National Alliance for Public Charter Schools, 4 New Model Law For Supporting The Growth Of High-Quality
Public Charter Schools (June 2009) (available at http://www.publiccharters.org/wp-
content/uploads/2014/01/ModelLaw_P7-wCVR_201104027222341.pdf) at 40-42.

-5.
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C. Research Has Shown That Students Who Attend Failing Charter Schools
Typically Do Better After Their Schools Have Been Closed.

These are compelling reasons to close a failing charter school. Even so, it can be an
agonizing decision because of the effect on the students. As described recently by Fordham:
Part of the difficulty is political, but another important part is a genuine moral
dilemma: Are we sure that kids will be better off after their schools close? What is
the quality of the remaining schools in their neighborhoods? Most importantly, do

students gain or lose ground academically when their schools close and they are
obliged to enroll somewhere else?

To answer these questions, Fordham retained two university researchers to conduct an
empirical study of the achievement trends of 22,722 students in grades 3-8 who attended one of
198 Ohio urban schools that closed between 2006 and 2012.” Drs. Carlson and Lavertu were
asked to determine the characteristics of students whose schools had closed, whether they
subsequently attended higher-quality schools (as indicated by their test scores), and how school
closure affected their academic achievement.

In April 2015, Drs. Carlson and Lavertu reported that the results of the study indicate the
following answers to the questions posed by Fordham:

o Students displaced by closed schools were disproportionately black, economically
disadvantaged and low achieving;
e Onaverage, displaced students ended up in more effective schools populated by higher-

achieving students; and

7'D. Carlson and S. Lavertu, School Closures and Student Achievement: An Analysis of Ohio’s Urban District and
Charter Schools (April 2015) (available at http://edexcellence.net/publications/school-closures-and-studerit-
achievement-an-analysis-of-ohio’s-urban-district-and) (“Fordham Study”):

-6-
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e Closing charter schools and urban schools had a positive impact on the academic

achievement of displaced students.®

Accordingly, the available empirical evidence strongly suggests that the best way to
protect the interests of students who are attending a failing charter school is to close that school
and allow those students to enroll in other, more effective schools.

III. CONCLUSION.

The amici have repeatedly asserted that failing charter schools must be held accountable,
Accountability requires that Defendant have the authority to close charter schools. Accordingly,
amici urge the Court to find in favor of the Defendant.

Respectfully submitted,

/sl Caroline H. Gentry
Caroline H. Gentry (0066138)
Charles Y. Kidwell (0029994)
PORTER, WRIGHT, MORRIS & ARTHUR LLP
One South Main Street, Suite 1600
Dayton, Ohio 45402-2028

937-449-6748 / 937- 449-6820
cgentry(@porterwright.com

Attorneys for Amici Curiae The Thomas B.
Fordham Institute, National Association of
Charter School Authorizers and National
Alliance for Public Charter Schools

& Fordham Study-at 8-9.

-
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CERTIFICATE OF SERVICE

I hereby certify that on July 22", 2015, I served a true and accurate copy of the foregoing
via email and first-class United States mail, postage prepaid, upon the following counsel:

Adrian D. Thompson

Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, OH 44114-2302
athompson@taftlaw.com

Adam C. Miller

James D. Abrams

Taft Stettinius & Hollister LLP
65 East State Street, Suite 1000
Columbus, OH 43215
amiller@taftlaw.com

jabrams(@taftlaw.com

Brian G. Dershaw

Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800
Cincinnati, OH 45202
bdershaw@taftlaw.com

Phyllis E. Brown

Cummins & Brown LLC

312 Walnut Street, Suite 1000
Cincinnati, OH 45202

pbrown@cumminsbrownlaw.com
Attorneys for Plaintiffs

Todd R. Marti

Ryan Richardson

Assistant Attorneys General

Office of the Ohio Attorney General
30 E. Broad Street, 16" Floor
Columbus, OH 43215
todd.martit@ohioattorneveeneral.gov

ryan.richardson@ohioattorneygeneral.gov

Attorneys for Defendant

/s’ Caroline H. Gentry

DAYTON/656033v.1
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